
LAW OFFICES

LUEDERS, ROBERTSON & KONZEN LLC
1939 DELMAR AVENUE

P. 0. BOX 735

GRANITE CITY, ILLINOIS

ZIP CODE 62040-0735

618-876-8500

FAX 616-876-4534

RECE WED

CLERK’S OI~FICE

MAR 292004
STATE OF ILLINO IS

Pollution Control Board

rrobertson@Irk~awcorn
Ikonzen@lrklaw.com

etobertson@lrklaw.com
bkonzen@trklaw.com

Ismith©Irklaw,con,

DorothyGunn,Clerk
Illinois Pollution ControlBoard
100 W. Randolph,Suite11-500
Chicago,Illinois 60601

March 26, 2004

DearMs. Gunn,

Re: SalineCountyLandfill, Inc. v. IEPA
PCB04-117

Enclosedpleasefind original andtencopiesofBrief of Petitioner,proofof service,and
noticeoffiling. A self-addressedstampedenvelopeis enclosedaswell.

bklrh
Enclosure
cc: ServiceList
45117

Verytruly yours,

WESLEY LUEDERS - 1896-1957
RANDALL ROBERTSON
LEO I-I. KONZEN
ERIC ROBERTSON
BRIAN E. KONZEN

LAUREN K. SMITH



RECE~VE~

CLERK’S OFFICE

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD MAR 292004

SWNE COUNTY LANDFILL, INC., )

PETITIONER,

V.

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

RESPONDENT.

)
)
)
) No. PCB 04-117
) (PERMIT APPEAL)
)
)
)
)

STATE OF ILLINOIS
Pollution Control Board

NOTICE OF FILING

JohnKim, Esq.
Division of Legal Counsel
Illinois EnvironmentalProtectionAgency
1021NorthGrandAvenueEast
P.O. Box 19276
Springfield,Illinois 62794-9276

SteveHedinger
2601 5. Fifth Street
Springfield,Illinois 62703

RodWolf
SalineCountyState’sAttorney
10 B. Poplar
Harrisburg,Illinois 62946

Pleasetakenoticethat I havetoday filed with the Clerk of thePollution ControlBoard,

Motion to file CorrectedBrief ofPetitioner,SalineCountyLandfill, Inc., andcertificateofservice,

on behalfofSalineCountyLandfill, Inc.

BrianE. Konzen,~‘sq./)
Lueders,Robertson,Kon~enLLC
1939Delmar,P.O.Box 735
GraniteCity, Illinois 62040
Phone:(618)876-8500
ARDCNo.: 06187626
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

RI(~OFFICE

SALINE COUNTY LANDFILL, INC., ) MAR 292004

PETITIONER, )

v. ) No. PCB 04-117
) (PERMIT APPEAL)

ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
RESPONDENT. )

CERTIFICATE OF SERVICE

I, theundersigned,certify thatI haveservedtheattachedMotion to file aCorrectedBriefof
Petitioner,SalineCountyLandfill, Inc., uponthefollowingpersonson this

26
th dayofMarch, 2004.

JohnKim, Esq.
Division of Legal Counsel
Illinois EnvironmentalProtectionAgency
1021NorthGrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276

CarolSudman,Esq.
HearingOfficer
Illinois Pollution ControlBoard
1021NorthGrandAve. East
P0Box 19274
Springfield, Illinois 62794-9274

RodWolf
SalineCountyState’sAttorney
10 B. Poplar
Harrisburg,Illinois 62946

SteveHedinger
2601 S. Fifth Street
Springfield, Illinois 62703

BrianKonzen / öíi
45117
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SALINE COUNTY LANDFILL, INC., ) MAR 292004)
STATE OF ILLINOIS

PETITIONER, ) Pollution Control Board

V.
)
) No. PCB 04-117
) (PERMITAPPEAL)

ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
RESPONDENT. )

MOTIONTO FILE A CORRECTEDBRIEF TO THE MARCH 22. 2004BRIEF OF
PETITIONER,SALiNE COUNTYLANDFILL, INC.

SalineCountyLandfill, Inc., by theirattorneys,Lueders,Robertson& Konzen,movesto

correcttypographicalerrorsin theMarch22, 2004briefofPetitionerSalineCountyLandfill, Inc.

Attachedto this motion is the erratasheetand thecorrectedbriefof petitioner,Saline County

Landfill, Inc. Noneofthe changescontainedin the correctedbriefaresubstantive,asreflectedin

theerratasheet.

Saline CountyLandfill, Inc.

Brian Konzen
Lueders,Robertson& Koazen
P.O. Box 735
GraniteCity, IL 62040
(618) 876-8500
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THE ILLINOIS POLLUTION CONTROL BOARD MAR 29 2004STATE OF ILLiNOIS

SALINE COUNTY LANDFILL, INC., ) POII~ti~~Control Board
)

PETITIONER, )
)

v. ) No. PCB 04-117
(PERMIT APPEAL)

ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
RESPONDENT. )

ERRATA TO MARCH 22, 2004BRIEF OF PETITIONER,
SALINE COUNTYLANDFILL, INC.

COMESNOW,SalineCountyLandfill, Inc.,by its attorneys,Lueders,Robertson& Konzen,

andidentifiesthefollowing erratato thebriefofpetitioner,SalineCountyLandfill, Inc.:

1. On thefourthpage,in thequoteatthebottomof thepage,in theninth line ofsaid

quote,thewords“and” and“the” shouldbereversed.

2. Onthesixthpage,in thefirst full paragraph,in thefourth line ofsaidparagraph,the

word“for” shouldbedeleted.

3. Onthesixthpage,in thefirst full paragraph,in thesixth line down,thecomma

behind“October” shouldbemovedbehind“1999.”

4. Onthesixthpage,inthethirdfullparagraph,“415 ILCS 539.2(f)” shouldbedeleted

and “415 ILCS 5/39.2(f)” insertedin its place.

5. Onthetenthpage,in thefirst full paragraph,in thethird line down,theword

“spupra”shouldbe deletedandtheword “supra” insertedin its place.

6. Onthetenthpage,in thesecondfull paragraph,in thethird line down,theword“the”



shouldbe insertedin front oftheword “Act.”

7. Onthetwelfthpage,in the secondline from thebottomofthepage,theword

“which” shouldbe insertedaftertheword “upon.”

8. Onthefifteenthpage,in thefourth line down,theword“showed” shouldbedeleted

andtheword “should” insertedin its place.

9. On thefifteenthpage,in theninthline down,theword “filled” shouldbedeleted

andtheword “filed” insertedin its place.

10. Ontheeighteenthpage,in paragraphtwo ofthefirst quote,in thesixth line down,

theword“the” shouldbe deleted.

45443



RECE~VEDCLERK’S OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROL BOARD MAR 292004

SALINE COUNTY LANDFILL, INC., ) STATE OF ILLINOISPollution Control Board

PETITIONER, )
)

v. ) No. PCB 04-117
) (PERMIT APPEAL)

ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
RESPONDENT. )

BRIEF OF PETITIONER, SALINE COUNTY LANDFILL, INC.

FACTS

This petition for reviewpresentsa questionof statutoryconstruction,concerningSection

39.2(f) oftheIllinois EnvironmentalProtectionAct. 415 ILCS 5/39.2(f).

OnNovember21, 1996,theSalineCountyBoardgrantedlocalsitingapprovalto aproposed

expansionofthesanitarylandfill ownedandoperatedby SalineCountyLandfill, Inc. (SCLI). See

IEPA’s responseto requeststo admit,no. 9, hearingexhibit 3. OnDecember31, 1996, theIllinois

EnvironmentalAgency(IEPA) issuedapermitforthedevelopmentandoperationofan expansion

oftheSalineCountyLandfill. Thatpermittedexpansioncomprisedaportionofthesameair space

thattheSalineCountyBoardhadgrantedlocalsitingapprovaltoNovember21.SeeIEPA’ sresponse

to requestto admit no.9,hearingexhibit 3. This December31, 1996permit, no. l996-147-LFM,

allows for theverticalexpansionof 15.8 acresof thethen-operatingsitedfacility, anda.4.8 acre

lateralexpansion,all part ofthe largerexpansionapprovedat theNovember21, 1996 local siting

hearing.Thatexpansionair spacewasthenpartiallyfilled withpermitte4solidwaste.A copyofthat

completepermit 1996-147-LFMis attachedto SCLI’s petitionforreview.



Lessthanthreeyearsfrom thedateoflocal siting approval,in October,1999, SCLI timely

submittedto theIllinois EnvironmentalProtectionAgency(IEPA), an applicationto developand

operateahorizontalandverticalexpansionofSCLI’s proposedsanitarylandfill. IEPA deniedthat

applicationfor developmentpermit, for thesole statedreasonthat applicationproposedalandfill

designinconsistentwith thelandfill designapprovedatlocalsiting. Specifically,theapplicationfor

developmentpermitdeniedby theIEPA on January4, 2002, proposeda landfill with no interior

separationbermbetweentwo sanitarylandfill units. Hearingexhibit 2. Theapplicationsubmitted

to theSalineCountyBoard andapprovedin 1996wasfoundby this Boardto include aninterior

separationbermbetweentwo landfill units,asexplainedbelow.

An expeditedappealbetweenthesamepartiesasthe instantcause,SCLI andtheTEPA, in

PCB02-108,followed. OnMay 16, 2002,thisBoardaffirmedtheIEPA’spermitdenialon thesole

groundsstatedin thatJanuary4, 2002permit denialletter,referencedabove.

In so affirming theIEPA in PCB02-108,thisBoardheld:

Finally, thoughit hasno bearingon theBoard’sdecisiontoday,and
theBoardmakesno ruling on it, thepartiesdo notdisputethatSCLI
can avoid returning for siting if it submitsan amendedpermit
application,proposinga wider interior separationberm, 100feet
wideinsteadof50.

PCB 02-108,May 16, 2002Opinion,page19 (emphasisadded).

TheIEPAdidnotappealorotherwisecontestthisdeterminationbytheBoard,quotedabove.

IntervenorCountyof Salinefiled amotion to reconsiderthis sentencequotedabove. This Board

deniedtheCounty’smotionto reconsideron July 11, 2002,holding:
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The Board finds that the County’s assertions are
groundless...Moreover,not only did thesentenceatissueexpressly
providethattheBoardwasmakingno statementofthe law, but the
Boardcannotmisstatethelawbymerelyobserving,asit did, whatthe
partieshavenotdisputed...Thechallengedlanguageplainly referred
to SCLI submittingadifferentpermitapplicationto theAgency,one
that for the first time would include a 100-foot wide interior
berm...The BoardthereforedeniestheCounty’s motion. PCB 02-
108, July 11,2002,page2.

NeithertheIntervenor,CountyofSaline,northeIEPA, appealedtheBoard’sdecisionsin PCB02-

108.

Whiletheappealin causePCB02-108waspendingbeforethisBoard,SCLIhadon file with

the IEPA anapplicationfor renewalof its operatingpermit. Duringthependencyoftheappealin

PCB02-108,SCLI amendedits renewalpermitapplicationto addto thatapplication,IEPA log no.

2001-362,anotherapplicationfor apermit to expand its sanitarylandfill. In JanuaryorFebruary

of2003, thepermit sectionmanager,BureauofLand,1EPA,contactedSCLI’ srepresentativesand

requestedtheywithdrawthatapplicationfordevelopmentpermit. Consistentwith thepositiontaken

by the IEPA beforethis Board in PCB 02-108, the Permit SectionManageradvised SCLI’s

representativestheNovember21, 1996,local siting approvalremainedvalid andwouldnot expire

undertheJEPA’sinterpretationofsec.39.2(f)oftheEnvironmentalProtectionAct (Act), 415 ILCS

5/39.2(f). ThePermitSectionManagerfurthertoldrepresentativesofSCLI in JanuaryorFebruary

of2003 that theentireapplication,including theapplicationfor renewaloftheoperatingpermit,

wouldhavetobedeniedif theydidnotwithdrawtheapplicationfor expansionfrom theapplication

forrenewalpermit. SCLI immediatelywithdrewtheexpansionapplicationfrom its renewalpermit

applicationin IEPAlog number2001-362,onFebruary7, 2003. SeeIBPA’s amendedresponsesto

3



requeststo admit,no. 14,hearingexhibit4. SeeHearingtranscript,pages60-61,35-39. Seefurther

theMarch 12, 2003correspondenceof thePermit SectionManager,hearingexhibit 6.

Thepartiesconcededandthis Boardnotedin PCB02-108,that SCLI could file anewand

differentapplicationfor apermit for developmentofan expandedlandfill. PCB02-108,May 16,

2002,page19, andJuly 11, 2002. SCLI accordinglyfiled within two monthsofFebruary7, 2003

an applicationfor developmentpermitof its sanitarylandfill, this timeproposinga100 foot wide

interiorseparationberm,IEPAlognumber03-113.SeeIEPA’ sresponsetorequestto admitnumber

10. Hearingexhibit 3. TheIEPA admitstheapplicationfor developmentalpermitin IEPA log no.

03-113is consistentwith thedesignsubmittedto theCountyfor localsiting approvalin 1996. The

applicationfor developmentalpermitin IEPA logno. 03-113isconsistentwith thelanguagequoted

abovefromthisBoard’sMay16,2002Opinionin PCB02-108,in thattheapplicationin logno.03-

113 proposesa 100 foot wide interiorseparationberm. Hearingtranscript,pages51-53,48.

OnMarch 12,2003,thepermitsectionmanager,BureauofLand,IEPA,wrotealetterto an

attorneywhohadadvisedtheJEPAthat it representedtheIntervenor,theCountyofSaline. In that

correspondence,thePermitSectionManagerstated,

Instead, we have interpreted Section 39.2(f) of the Illinois
EnvironmentalProtectionAct to meanthat a landfill’s local siting
approvalexpireswithin3 yearsofbeinggrantedonlyif anapplication
for a developmentpermit hasnot beenmadeduring that 3-year
period. This interpretationhas consistentlybeen employed in
answeringquestionsfrompotentialoperatorsandin reviewingpermit
applications.SCLImadeapplicationfor alateralexpansion(Log no.
1999-381)within 3 years of obtaininglocal siting approvaland
although that applicationwas denied and the Illinois Pollution
ControlBoardhasaffirmedits denial,the1996local siting approval
remainsviable. Accordingly, if SCLI were to submit a permit
applicationfor alateralexpansion,thatwasconsistentwith the1996
localsiting approvalandthatmetall theregulatoryrequirements,the
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Illinois EPAwould beobligatedto approveit.

Hearingexhibit6. ThisMarch 12,2003letterwasconsistentwith thestatementsmadebythePermit

SectionManagerto therepresentativesofSCLI in JanuaryorFebruaryof2003,andwasadocument

accessibleto thepublic. Hearingtranscriptpages35-37,61, 52. SeeJEPA’s amendedresponsesto

requeststo admit, no. 4, 5, hearingexhibit 4. SeefurtherIEPA’ sresponseto requestto admit no.

6, hearingexhibit 3.

ThePermitSectionManagertestifiedadevelopmentpermitfor SCLI’sproposedexpansion

in IEPA log no. 03-113 wasdrafted,prepared,and unanimouslyrecommendedfor the Section

Manager’ssignature,by all reviewersandapplicablestaffattheIEPA. Hearingtranscriptpages46-

48.

OnDecember5, 2003,theIEPAreversedwithoutwarningits repeatedly-statedinterpretation

ofSection39.2(f)oftheAct, anddeniedSCLI’s applicationforthedevelopmentpermitin IEPAlog

no. 03-113. Thesole statedreasonin theDecember5, 2003permit denialletter,wasthatSCLI’s

localsitingapprovalexpired.Therecordin theinstantappealreflectstheIEPA gavenojustification

forthereversalofits interpretationofSection39.2(f). SeeIEPA’ s amendedresponsesto requests

to admit, no.s4, 5, and 18, exhibit 4. March 12, 2003 letter from thePermitSectionManager,

exhibit 6. See1EPA’s responseto requeststo admitno. 17,exhibit 3. Hearingtranscript,page35-

39, 46. Attemptsby SCLI to determinethejustification for thereversalof theIEPA’s statutory

interpretation,wereobjectedto bytheIEPA andIntervenor.Hearingtranscript,pages21-24,49-51.

This appealtimely followed. Petitionfor reviewfiled January7, 2004.
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The IEPA admits beforeissuing the December5, 2003 permit denial letter to SCLI, it

consistentlyinterpretedSection39.2(f)oftheAct suchthata local siting approvaldoesnotexpire,

exceptwheretheapplicantfails to submitanapplicationfor developmentpermit-totheIEPAwithin

threeyears. TheIEPA admitsit consistentlyso interpretedSection39.2(f)oftheAct sinceat least

1994. Exhibit 4, no.s 4, 5, 18. Hearingtranscript,page52, 35, 39. TheIBPA admitsSCLI hashad

continuouslypendingsinceOctober1999,applicationsforpermit to expandits Landfill, exceptfor

two periods,oftwo weeksandtwo monthsrespectively.JEPAresponseto requestto admitnumber

10, Exhibit 3.

ISSUE

The issueis whetherunder415 ILCS 5/39.2(f) of the Act, the local siting approvalof

November21, 1996, expired. Thepartiesagreethe issueon reviewis framedbytheDecember5,

2003 denial letter from theIEPA, hearingexhibit 5, andno otherreasonsfor permit denialexist.

Transcriptpage32-33.

STANDARD OF REVIEW

Thestandardofreviewin thiscauseis whetherissuanceof thepermitsoughtby SCLI will

causeaviolation oftheEnvironmentalProtection(Act), specifically415 ILCS 5/39.2(f). Thereis

no allegationthatissuanceofapermitwill causeaviolation oftheBoard’sapplicableregulations.

IEPA’ s responsetorequestto admitno. 17,hearingexhibit3. Thisstandardofreviewis articulated

in 415 ILCS 5/40(a).

Becausethe issuebeforetheBoardis strictly one of statutoryinterpretation,upon further

reviewofthis causebyan appellatecourt,thestandardofreviewwill be denovoreview,insteadof

themanifestweightoftheevidence.
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LAW

In interpretinga statute,thewords chosenby the legislatureare to be given theirplain

meaning.Theintentofthe legislatureshouldbeascertainedprimarily from aconsiderationofthe

legislativelanguageitself, which affordsthebestmeansof its determination.No ruleofstatutory

constructionauthorizesatribunalto declarethelegislaturedid notmeanwhattheplain languageof

thestatuteimports. EnviriteCorporationv. Illinois EPA, 158 Ill. 2d210,632N.E. 2d 1035(IlI.S.Ct.

1994).

It is abasicrule ofstatutoryconstructionthatthe inclusionofonelimitation is theexclusion

ofothers.Inclusiouniusestexclusioalterius. BrowningFerrisIndustries,Inc. v. PCB,127I1l.App.

3d 509, 468N.E.2d1016(Third Dis. 1984). RochelleDisposalService,Inc. v. IPCB,266 Ill. App.

3d 192, 639N.E.2d988 (
2

nd Dis.1994).

Thoughan agency’sinterpretationofits ownregulationsorrulesis oftenentitled to great

weight,an agency’sstatutoryinterpretationsarereviewedde novo by the courts. Courtswill not

deferto an agency’sinterpretationthat is contraryto theplain languageof the statute. Marion

Hospitalv. Illinois HealthFacilitiesPlanningBoard,324Ill.App, 3d 451, 753N.E.2d1104(1StDis.

2001).

Therulethatthe interpretationofastatuteby anadministrativebodychargedwith applying

the statuteis given weight, is usuallyappliedwhere the statuteis ambiguousand wherethe

interpretationby theadministrativebodyis longcontinuedandconsistentsothatthelegislaturemay

beregardedashavingconcurredin it. Moy v. Dept.ofRegistrationandEducation,85 l1l.App.3d

27, 406 N.E.2d191 (1StDis. 1980). 111. AttorneyGeneralOpinion,99-008,July 9, 1999.
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An agency’sstatutoryinterpretationthatconflicts with theagency’searlierinterpretationis

entitledto considerablylessdeferencethanastatutoryinterpretatiori:consistentlyheldbytheagency.

Mobile Oil v. EPA,871 F.2d149 (DC Cir.1989). GeneralElectricCo. v. Gilbert,429US 125, 142

(1976). NLRB v. FoodandCommercialWorkers,484US 112, 124 n. 20 (1987). INS v. Cardoza-

Fonseca,480 US 421,446n. 30(1987).Watt v. Alaska,451 US 259, 273 (1981).

It is ofgreatconcernto theIllinois courtsandthisBoardwhentheIBPA actsinconsistently.

Chemetcov. Illinois Pollution ControlBoard, 140 Ill. App. 3d 283, 488 N.E. 2d 639, 643 (
5

th

Dis.1986). Alton Packaging,146Ill. App. 3d 1090,497N.E. 2d 864, 866 (
5

thDis., 1986). Owens

Oil Companyv.Illinois EPA, PCB98-32(December18, 1997,page2.)

BASIC RULES OF STATUTORY CONSTRUCTION
REQUIRETHE IEPATO ISSUESCLI’S PERMIT

The statutory languageat issue is plain and unambiguous. Basic rules of statutory

constructionsupportissuanceofSCLI’s permit. 415 ILCS 5/39.2(f)provides:

A local siting approvalgrantedunderthis sectionshallexpireat the
endof two calendaryearsafterthedateuponwhich it wasgranted,
unlessthe local siting approvalgrantedunderthis sectionis for a
sanitarylandfill operation,inwhich casetheapprovalshallexpireat
the end of threecalendaryears from the dateupon which it was
granted, and unless within that period the applicant has made
applicationto theAgency for a permit to developthe site. In the
eventthatthelocalsitingdecisionhasbeenappealed,suchexpiration
periodshallbe deemedto beginon thedateuponwhich theappeal
processis concluded.

Exceptasotherwiseprovidedin thissubsection,upontheexpiration
of a developmentpermit undersubsection(k) of Section39, any
associatedlocal siting approvalgrantedfor the facility under this
sectionshall alsoexpire.
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Undertheplainmeaningofthe languagechosenby thelegislaturein 3 9.2(f) oftheAct, a

local siting approvalissuedby the CountyBoard doesnot expirewherethe IEPA receivesan

applicationfor apermitto developthe sanitarylandfill within threeyears. It is undisputedSCLI

timely submittedan applicationfor permitto developthesanitarylandfill within threeyearsofthe

November21, 1996localsiting approval.Seehearingexhibit 6, theMarch 12, 2003 letter fromthe

PermitSectionManager.Theprimaryruleofstatutoryinterpretationis to follow theplain language

oftheAct. EnviriteCorporationv. Illinois EPA, 158 Ill. 2d 210, 632N.E.2d1035 (I1l.S.Ct. 1994).

ThisBoardshouldfollow theplainmeaningofthelanguageoftheAct. To holdlocal siting

expiresafteranunsuccessfulappealofapermitdenialwould readinto theAct additionallanguage

notchosenbythelegislaturein section39.2(f). To holdanapplicationfor developmentpermitmust

be continuouslypendingandon file with theJEPAto preservethevitality oflocal siting approval,

similarlyrequiresthereadinginto 39.2(f)oflanguagenotwrittenbythelegislature.Suchstrained

interpretationsof theAct fail to follow theplain meaningofthe languagein theAct.

Wherethelegislaturecarefullyarticulatesin theplain languageofthestatute,thevarious

scenariosby whichalocal sitingmayexpire,thisBoardshouldnotreadinto theAct anythingelse.

In Section39.2(f), the legislaturestatesa local sitingexpireswherethe landfill applicantfails to

applyto theJEPAfordevelopmentpermitwithin threeyearsofthedateuponwhichlocal sitingwas

granted.Thelegislaturefurtherspecifiesthethree-yearperiodto submitapermitapplicationto the

EPA shall not begin to run until conclusionof any appealof the local siting decision. The

legislaturefurtherspecifiesa local siting approvalmayexpireuponexpirationof adevelopment

permit undersubsection(k) of Section39 of theAct. Wherethelegislaturecarefullyarticulates

possibleexceptionsto thecontinuingvalidity of the local siting, this Board shouldnot readnew
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exceptionsinto theAct. Theinclusionofthosemultiplescenarioswherelocalsiting expires,serves

to excludeall otherscenarioswhere localsiting might expire. BrowningFerrisIndustries,Inc. v.

~ 127 Ill.App.3d 509,468N.E.2d1016(Third Dis. 1984). RochelleDisposalServicev. IPCB,

266 Ill.App.3d 192, 639 N.E.2d988 (2~Dis. 1994).

IntervenorapparentlyconceedesSection 39.2(f) of the Act is unambiguous. Hearing

transcript,page27. Wherethe Act is clear, otherrulesof statutoryconstructionshouldnot be

resortedto. Envirite, supra.

ThisBoardneedlook no furtherthantheplainlanguageoftheAct, Section39.2(f),to resolve

this dispute. IEPA is creatinganewstatuteof limitations on thevalidityof local sitingsnot found

in the Act, and a new requirementthe applicant must have a continuous, ongoing permit

developmentapplication,also not in the Act. IEPA is further creatinga new requirementan

applicant cannothave a gap or break in continuity amongits applicationsfor incremental

developmentof its locally approvedexpansions.

THE SUDDENREVERSALOF INTERPRETATION OF THE
ACT BY THE JEPAIS ITSELF SUSPECTAND NOT ENTITLED TO DEFERENCE.

TheFifthDistrictAppellateCourt,thetribunalthatwill hearanyreviewoftheBoard’sruling

in theinstantcause,repeatedlystressedto thePollutionControlBoardtheimportanceofconsistency

in interpreting theAct. “Of greatconcernto us is thefact that thePollution ControlBoardis not

consistentin its readingoftheAct.” Chemetcov. Illinois PollutionControlBoard,140Ill. App. 3d

283,488N.E.2d639,643(sthDis.1986). “Wenoteadministrativebodiesareboundbypriorcustom

andpracticein interpretingtheir rulesandmaynot arbitrarily disregardthem.” Alton Packaging

Corporationv. Pollution ControlBoardandIEPA, 146 Ill. App. 3d 1090,497N.E.2d 864,866 (Sth
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Dis. 1986). TheEPA andthis Boardareboundby prior customandpractice,and theneedfor

consistencyin theirinterpretationoftheAct, because“Administrativeproceedingsaregovernedby

thefundamentalprincipalsandrequirementsofdueprocessoflaw.” Alton Packaging,146Ill. App.

3d1090,497N.E.2d 864,866 (SthDis., 1986).Thus,grantingthedesiredpermitin theinstantcause

to SCLI wouldnot causeaviolationoftheEnvironmentalProtectionAct, becausetheEPA should

readSection39.2 (f) oftheAct consistently,as it hadfor tenyearsbeforethe instantapplication.

Illinois Appellate courtsconsistentlyaccordsome deferenceto the long-continuedand

consistentstatutoryinterpretationsofanadministrativeagencychargedwith applyingthestatute.

Moyv. DepartmentofRegistrationandEducation85111.App. 3d27,406N.E.2d 191 (Pt Dis.1980).

Therule is that the interpretationof a statuteby an administrative
bodychargedwith applying thestatuteshouldbegivengreatweight
by courts and that suchan administrativeinterpretationis to be
regardedasa substantialfactor in the interpretationappliedby a
reviewingcourt. This rule is usuallyapplied in instanceswherea
statute is ambiguous and where the interpretation by the
administrativebody is long continuedand consistentso that the
legislaturemaybe regardedas havingconcurredin it. (emphasis
added)

EventheOffice oftheAttorneyGeneraladvises,

“While it is truean interpretationof astatuteby an administrative
body chargedwith applying the statute is ordinarily accorded
deference,that principal is generallyappliedin instanceswherethe
statute is ambiguous, and where the interpretation of the
administrative body is long-continued and consistent so the
legislaturemay be regardedas having concurredin it.” Illinois
AttorneyGeneral’sOpinion 99-008,July 9, 1999.

Thus,theonly statutoryinterpretationin theinstantcausethat is entitledto deferenceby any

subsequentcourtof review, is the long-standing,consistentinterpretationby theIEPA of Section
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39.2(f) thatlocal siting approvalsdo not expiresolong asapplicationfor developmentpermit is

madewithin threeyears.As boththeIllinois appellatecourtsandtheOfficeoftheIiinoisAttorney

Generalstate,anewinterpretationoftheAct, inconsistentwith thepreviousinterpretationsby the

EPA, are not entitled to suchdeference,becausethelegislaturecannot be regardedas having

concurred. TheEPA’s consistentinterpretationof Section39.2(f)Act forseveralyearsbefore

December5, 2003, shouldbeundisputed.For abouttenyears,theEPA consistentlyinterpreted

Section39.2(f) oftheAct to holdthat a local sitingapprovaldoesnot expireso long astheIEPA

receiveda developmentpermit applicationwith threeyearsof the local siting. SeetheEPA’s

amendedresponsestorequeststo admitnumber4, 15, 18,hearingexhibit4. SeetheMarch 12,2003

correspondencesignedbyJoyceMunie, Manager,PermitSection,BureauofLand,EPA, hearing

exhibit 6. SeefurthertheunchallengedtestimonyofMs. Munie, asPermitSectionManager,at the

March 4, 2004hearing,transcriptpages35-39,5 1-52. In that sametestimony,thePermitSection

ManagerfurtheradmittedSCLI receivedno warningofthereversalbytheEPAofits interpretation

of 39.2(f),beforethe December5, 2003 permit denialat issue. Thus, the EPA hasrepeatedly

admittedofrecordthesuddenreversalofits long-standinginterpretationofSection3 9.2(f),andthat

the reversaloccurredwithout warning or explanationfrom the EPA itself, to SCLI. Suchan

unexplainedreversalofa longstandingstatutoryinterpretationisnot-entitledto deferenceonreview.

Like theappellatecourts,thisBoardrecognizestheimportanceofconsistencyin theactions

ofthe EPA. “When an Agencydepartsfrom its prior practice,it accordinglymustbe for good

cause,suchaschangein law, determinationthatthe factsofthenewmatteraredifferentfrom those

upon which the prior practicewas based,or determinationthat the prior practicewas in error

(citationsomitted). No suchcauseis presenthere.” OwensOil Companyv. Illinois EPA,PCB98-
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32 (December18, 1997, page2.) In the instantcause,theEPA departedfrom along standing

interpretationofthestatutewithoutanydeterminationofrecordthattheprior practicewasan error,

withoutanychangein thestatute,andwithoutany determinationthat thefactsin theinstantcause

aredifferent. The EPA cannot now retroactivelyjustify a changein its longstandingstatutory

interpretation. TheAct requiresthat thereasonsfor thepermit denialbe givenat thetime ofthe

denial. Suchreasonscannotbe supplementednow. 415 ILCS 5/39(a).

It is truecourtswill givegreaterweightto anagency’sconstructionof its ownpromulgated

rule than to an agency’sinterpretationof a statute. However, even this Board’s regulatory

interpretationsarenot entitledto greatweightwheretheinterpretationis inconsistentwith long-

settledconstructions,orwherethisBoard’spriorinterpretationshavebeeninconsistent.DeanFoods

Co. v. Pollution ControlBoard 143 Ill. App. 3d 322,492 N.E. 2d 1344,1349(2’~’Dis.1986).

ALL PARTIESTO THE INSTANT APPEAL CONCEDED,AND THIS BOARD
RECOGNIZED,THE NOVEMBER 21, 1996LOCAL SITING HAS NOT EXPIRED.

Of greatsignificanceis the EPA’sjudicial admissionbeforethisBoardthat anotherlocal

siting applicationfor SCLIwasunnecessaryto allow an expansionpermitto issueto SCLI. Thus,

theEPAadmittedofrecordbeforethisBoardthat theNovember21, 1996localsitingapprovaldid

notexpire.SeetheOpinionofthisBoardin PCB02-108,May 16,2002,page19. ThatOpinionwas

attachedto andfiledwith theoriginalpetitionfor reviewin thisinstantcause.Intervenorrecognized

thesignificanceofthis judicial admissionby theEPA,asstatedbythis Boardin PCB02-108,on

May16,2002,soIntervenormovedforthisBoardtoreconsiderits decisionasto that language.This

BoardmadetheappropriatedecisionanddeniedtheIntervenor’s motionto reconsideron July 11,

2002. NeitherJntervenor,CountyofSaline,northeEPAappealedthisBoard’srecognitionofthe

13



EPA’s judicial admission-thatanotherlocal siting approval wasunnecessaryto allow SCLI to

obtainan expansionpermit. Therefore,theDecember5, 2003permit denial,andits reversalof

positionbytheEPA concerningthecontinuingvalidityofthe 1996 localsitingapproval,is all the

morevulnerableto challenge.TheEPAshouldnotbeallowedto withdrawits admissionsofr.ecQrd

beforethis Board,andforceSCLI to attemptorundergoanotherlocal siting approvalprocess.

THE 1996LOCAL SITINGAPPROVALCOULDNOT HAVE EXPIRED,BECAUSETHE EPA
PERMITTED FOR DEVELOPMENTAND OPERATIONA PORTIONOF THAT LOCALLY
APPROVEDEXPANSION.

After the 1996 local siting approval,theEPA issuedadevelopmentandoperationpermit

for verticalexpansionofSCLI’s landfill, datedDecember31, 1996,EPALog Number1996-147.

Said1996permitis attachedto theinitial petitionforreviewfiledby SCLI in theinstantappeal.The

EPAadmitspermit 1996-147authorizedtheverticalexpansionofSCLILandfill, includingvertical

expansioninto air spaceapprovedat theNovember21, 1996 local siting approval. SeeEPA’s

responsesto requestto admitnumber8 and9, hearingexhibit3. Therefore,theNovember21, 1996

localsiting approvalcouldnothaveexpireddueto allegedfailuretotimely applyfor adevelopment

permitunder415ILCS 5/39.2(f)-theexpansionapprovedatlocalsitingwasin factpartlypermitted

by EPA for developmentandoperation,andwasin factpartly filled with wastepursuantto that

permit.

IntervenorortheEPAmight nowarguetheDecember31, 1996permit,1996-147,pertained

to a previouslocal siting approval,beforetheNovember21, 1996siting approvalat issue. This

argumentwasimplicitly rejectedbythisBoardin PCB02-108,in itsMay 16,2002opinion,page17.

ThisBoardheldthattheNovember21, 1996alocalsitingapproval,theverysitingapprovalatissue

in the instantcause,supersededall previouslocalsiting approvals.In PCB02-108,SCLI arguedto

14



this BoardtheCountygrantedbefore1996 local siting approvalfor a landfill expansionwith no

interiorseparationberm.ThisBoardheldtheNovember21, 1996localsitingapproval“necessarily

amendedtheCountyBoard’s” earliersitingapproval. NeitherIntervenor,CountyofSaline,northe

EPA,appealedorchallengedthatrulingbythisBoardin PCB02-108:Thus,thisBoardshouldrule

theDecember31, 1996 developmentpermit pertainsto andis basedon thelocal siting approval

grantedNovember21, 1996,becausethe 1996 local siting approvalnecessarilyamendsanyprior

local siting approval.Therefore,by law theDecember31, 1996permitconstitutesatimely permit,

issuedfor expansionair spaceapprovedatthesame1996 local sitingapprovaltheEPA believes

hasexpired. If permitted,andpartlyfiled, the localsiting cannothaveexpired.

Regardlessofhow thisBoardinterpretsSection39.2(f)oftheAct, thatDecember31, 1996

expansionpermit,1996-147-LFM,removesthesubjectLandfill from argumentstheNovember21,

1996 local siting expired. Thatis, SCLI’s three-yeartime frame to seeka developmentpermit

following local siting approvaldidnot expire,becausemultiple developmentpermit applications

weretimely filed with theEPAconcerningthenewair spaceapprovedatthe1996 local siting, and

atleastonepermitfordevelopmentandoperationofpartoftheproposedexpansionissued,afterthe

1996 local siting. No furtheranalysisorruling by this Boardis necessary.

ARGUMENTSRAISEDBY INTERVENOR

During theMarch4, 2004evidentiaryhearingin the instantcause,Counselfor Intervenor

misstatedSCLI’ s positionbymischaracterizingtheinstantappealasbasedonequitableestoppelor

detrimentalrelianceprincipals. Transcript,page40. SCLI is not arguingequitableestoppelor

detrimentalreliance,noraretheprincipalsofdetrimentalrelianceandequitableestoppelpleadedin

SCLI’s petitionfor review. Further,thereis no allegationbySCLI thatrepresentativesoftheIEPA
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knowingly madeuntruerepresentations,oneof thetypical elementsof thedoctrineof equitable

estoppel.Peoplev. FreedomOil PCB93-59(May5, 1994et 5.) Insteadofequitableestoppeland

detrimentalrelianceprincipals,SCLI arguesthesuddenreversalin theEPA’s long-standingand

consistentinterpretationof 39.2(f) ofthe Act, resultsin an incorrectstatutoryinterpretation,and

deniesSCLI fairness.

Intervenoror theEPA maycite this Board’sOpinion in Village ofFox River Grove v.

Illinois EPA,PCB97-156,for thepropositionsthat, (1.) TheEPA claimstheright to correctits

ownpastmisinterpretationsofthis Board’srules, and(2.) TheEPA’ s previousmisinterpretations

ofthisBoard’sregulationsarethereforenotrelevantto theinstantappeal. SCLI submitstheruling

ofthisBoardin Village ofFoxRiverv. Illinois EPA,PCB97-156,distinguishableandinapplicable

to the instantappeal.

Theruling ofthis Boardin Village of Fox River Grovev. Illinois EPA, PCB 97-156, is

inapplicableto theinstantappealbecausetheinstantappealinvolvessolelyconstructionoftheAct,

while theVillage in FoxRiver Grovesoughtan interpretationofthis Board’sownregulation.The

distinction is critical, becauseupon appellatereview, this Board’s interpretationsof its own

regulationsareentitledto greatdeference,butnewor inconsistentinterpretationsoftheAct arenot

entitledto suchdeferencebyanAppellateCourt. Unliketheinstantcause,thesoleissuebeforethis

BoardinVillage ofFoxRiverGrovev. Illinois EPA, PCB97-156,was“whethertheVillage should

berequiredto meettheeffluent standardsset forth in 35 Illinois AdministrativeCode304.120(b).”

Fox River,PCB97-156,pagetwo.

Unlike Fox River Grove,in the instant cause,theEPA’s interpretationof theAct was

consistentfor abouttenyears,ampletime to demonstratethe legislature’sconcurrencewith the
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EPA’s statutoryinterpretation. In the instantcause,unlike Fox River Grove,theEPA hasnot

correctedamisinterpretationofthis Board’sownregulations.

Unlike thefactsin Village ofFox RiverGrove,this Boardhasalreadyacknowledgedand

acquiescedin theEPA’spreviousinterpretationof Section39.2(f)oftheAct. In PCB02-108,on

May16, 2002,page19, thisBoardrecognizedall partiesagreedSCLI couldapplyfor adevelopment

permitto expandSCLI’ s landfill without seekinganotherlocalsiting approval.For thisBoardto

holdotherwisenowwouldbeinconsistentwith PCB02-108,andthereforedistinguishablefromthe

recordpresentedto theAppellateCourtin FoxRiver Grove.

TheIntervenorequatesapermitdenialwith afailure to file apermitapplicationwithinthree

yearsoflocal sitingapproval. 415 ILCS 5.39.2(f)containsno suchlanguage.In fact,SCLI timely

filed a completedevelopmentalpermit applicationin 1999. Thepermit denialstatedno issuesof

completenessor timeliness,andtheAgencyis requiredby lawto detailthereasonsforpermitdenial.

415 ILCS 5/39(a). Again, SCLI metthestatutorytimerequirementsto preservethevalidity of its

local siting.

Instead of “banking” its local siting as alleged by Intervenor, SCLI diligently and

continuouslypursuedits permit. TheEPA admits SCLI hashad a permit applicationpending

almostcontinuouslysince1999. SCLIzealouslyobtainedexpeditedreviewofitspermitapplication

bytheBoardin PCB02-108. Further,SCLI modifiedtheproposeddesignin its permit application

soasto reducethefacility’s impacton theninesitingcriteriaof415 ILCS 5/39.2(a).PCB02-108,

decidedMay 16, 2002. WasteManagementof Illinois v. EPA, PCBNo. 94-153,(July21, 1994).

The factsofthependingpermit applicationdo not support theconcernsexpressedby Intervenor

about bankingof local siting approvals.
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CONCLUDING ARGUMENTS

SCLI urgesthis Boardto promoteconsistencyin interpretingtheAct. SCLI respectfully

directsthis Board’sattentionto its Opinion in SalineCountyLandfill, Inc. v. EPA,PCB02-108,

April 18, 2002,page21:

.permitting necessarilyfollows siting, and,practically speaking,
somechangesfrom earlierdesignswill almostinevitablyoccurand
indeedmay have to occur to comply with the Act and Board
regulations.

An applicantthathasbeenthroughlocal siting,anoftenexpensive
andtime-consumingprocess,shouldnot haveto returnto get new
localsitingapprovalfor everysingledesignchangewithoutregardto
theimport ofthechange.Justas theBoard will not allow thelocal
sitingprocessto be effectivelybypassed,theBoard will not senda
permitapplicantbackto restarta processstartedroughlysixyears
agowithoutjust~tIcationgroundedin thewordsandpoliciesofthe
Act. (Emphasisadded).

This Boardfurtherheldon page23,

The Board notes that if eachand every design changemadein
permittinga landfill expansionautomaticallymeanttheredesigned
expansionlackslocal siting approval,theresultcouldbe anearly
endlessloopofsiting, followedbypermitting,followedbysiting,ad
nauseam.

SCLI submitsbasicrulesof statutoryconstruction,consistencywith the EPA’s historic

interpretationoftheAct, andconsistencywith thisBoard’sown Opinionin SalineCountyLandfill

v. EPA,PCB02-108,requireadevelopmentpermitto issueto SCLI.

SCLI praysthisBoardreverseandremandtheDecember5, 2003permitdenialbackto the

EPA,with instructionsto issuea permitto developtherequestedexpansion,to SCLI instanter,in

18



EPAlog no.03-113. SCLIrequestssuchadditionalandfurtherreliefasthisBoarddeemsfair,just,

andequitable.

~ ,~

Brian Konzen g~’ (
Lueders,Robertson& KonzenLLC
1939Delmar
P.O.Box 735
GraniteCity, Illinois 62040
Phone:(618)876-8500
ARDCNo.: 06187626
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RECEIVEDCLERKS OFFICE

THE ILLINOIS POLLUTION CONTROL BOARD MAR 292004

SALINE COUNTY LANDFILL, INC., ) STATE OF ILLINOISPollution Control Board

PETITIONER~, )
)

v. ) No. PCB 04-117
) (PERMIT APPEAL)

ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
RESPONDENT. )

MOTION TO FILE A CORRECTEDBRIEF TO THE MARCH 22, 2004BRIEF OF
PB~TITIONER,SAL]NE COUNTYLANDFILL, INC.

Saline CountyLandfill, Inc., by theirattorneys,Lueders,Robertson& Konzen,movesto

correcttypographicalerrorsin theMarch22, 2004briefof PetitionerSalineCountyLandfill, Inc.

Attachedto this motion is the erratasheetandthe correctedbrief of petitioner,Saline County

Landfill, Inc. Noneofthechangescontainedin thecorrectedbriefaresubstantive,asreflectedin

theerratasheet.

SalineCounty

Leo Konzen
Lueders,Robertson& Konzeri
P.O.Box 735
GraniteCity, IL 62040
(618)876-8500

45455
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RECEIVED
CLERK’S OFFtc~E
MAR 292004

STATE OF ILLINOIS
Pollution Control Board

THE ILLINOIS POLLUTiON CONTROL BOARD

SALINE COUNTYLANDFILL, INC., )
)

PETJTIONER~, )
)

v. ) No. PCB 04-117
) (PERMIT APPEAL)

ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
RESPONDENT. )

ERRATA TOMARCH 22, 2004BRIEF OFPETITIONER,
SALINE~OUNTYLANDFILL. INC.

COMESNOW, SalineCountyLandfill, Inc.,by its attorneys,Lueders,Robertson& Konzen,

andidentifies thefollowing erratato thebriefofpetitioTler,SalineCountyLandfill, Inc.:

1. Onthefourthpage,in thequoteat thebottomofthepage,in theninth line of said

quote,thewords“and” and“the” shouldbe reversed.

2 On thesixthpage,in thefirst full paragraph,in thefourth line ofsaidparagraph,the

word “for” shouldbedeleted.

3. Onthesixth page,in thefirst full paragraph,in thesixth line down,thecomma

behind“October”shouldbemovedbehind“1999.”

4. Onthesixthpage,in thethird full paragraph,“415 ILCS 539.2(f)” shouldbedeleted

and ‘415 ELCS 5/39.2(f)” insertedin its place.

Onthetenthpage,in thefirst full paragraph,in thethird line down, theword

“spupra”shouldbe deletedandtheword “supra”insertedin its place.

6. On thetenthpage,in thesecondfull paragraph,in thethird line down,theword“the”
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shouldbe insertedin front of theword “Act.”

7. On thetwelflh page,in thesecondline from thebottomofthepage,theword

“which” shouldbe insertedaftertheword“upon”

8. Onthefifteenthpage,in thefourth line down,theword“showed” shouldbe deleted

andtheword“should” insertedin its place.

9 On thefifteenthpage,in theninthline down, theword“filled” shouldbe deleted

arid theword “filed” insertedin its place.

10. On theeighteenthpage,in paragraphtwo of thefirst quote,in thesixth line down,

the word“th&’ shouldbe deleted.

45443
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